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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:

(1) F=09 STTET (e ATS=EH, 1994 HT &R ofaqd Fiw adT1q ¢ ATHAL & a1 § Taien &l &l
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
. Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit frorr},-’%?ga 1;&91{ ,I;t‘é'. ”
warehouse or to another factory or from one warehouse to another duging thegtcgﬁj
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  TRIGSIT smaes & |Te Sigl ¥ THH UF 1€ T T SHY H7 gIAl 97 200/ - G 0T
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, Fold SeaTaw Qe Ta UaT T STUIe 1 = ATIEr & via srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Feel ScTed e Afaead, 1944 $f o 35-A1/35-5 3 efaiia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TREUE § 9aIC STHA $ IdTar § ordier, erdiel ¥ arer ?ﬁ‘HT.Q\IFcF, TR
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JgHTA WA, TEXaT, REATR, gueEre-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001
accompanied against (one which at least should be accompanied




Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) A% S0 oMQr ¥ S U <Y FT THIAL AT & AT T T A< % Forg B a7 9o Sofes
& [T ST A3 5 a9 F T gU o fF forer 9w § a=w ¥ forg garRafy snfieh
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) A e AfgREE 1970 T9T SwiiEd F agger -1 F sfota Ratia e aqer sw
AT AT TSI TATRATT [AoTaT FTiEenrer % sneer & F weder 7 Uo IfTX € 6.50 I F7 =
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One copy of application or O.I.O. as the case may bé, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

scheduled-I item of the court fee Act, 1975 as amended.

(5) 3 AR HTAT Hroal HI =0T H arer Fawt ft A off eare swefda forar strar g S ST
[, eI SITET {[e% Td AT SdTens warariereeer (Fraiaty) faw, 1982 # [fga 8
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT YoF, Frald I o Ta YAt STdTend ~Arariaenor (Reee) woF gfa srdierr & dreer
¥ AT (Demand) Td &€ (Penalty) &7 10% Y& ST HAT AT7ATS g1 Ieliien, Sfeeay qd ST
10 Elﬂ:l.@s’m%l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =% ameer & i srdier STTAERToT 3 wwey SIgt Y VAT L AT &0 fAariaad gt Qv i fohg g
T % 10% AT X HX STt haret 05 fqarfed g a0 =0 5 10% SFTAT 9% T ST Tl g

In view of above, an appeal against this order shall lie before thif’llgbt;l?%al on
payment of 10% of the duty demanded where duty or duty and penalty &z eﬁ1rid1§‘f§u
. . ap
or penalty, where penalty alone is in dispute.” 2
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ORDER IN APPEAL

M/s. Rajan Babubhai Mehta, Bunglow No.3, Lane 7, Sterling Garden City, Phase-1,
Green Woods, Near Vaishnodevi Circle, Off S. P. Ring Road, Opp. K. D. Hospital,
Ahmedabad -380060 (hereinafter referred to as ‘the appellant’) have filed following
appeals against the Order-in-Originals (listed below) passed by the Assistant
Commissioner, Central GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the
adjudicating authority). The appellant was holding PAN No. AADHMI072P. They were
providing taxable services but were not registered with the department.

Table-A
Sr.No. Appeal No. SCN No. Date OIO No.& Date Period of | Amount
Dispute | Involved
A B C D " E F
01 | GAPPL/COM/S GST—OG/ 04-1569/ GST-06/D-VI/ORA /692/ | 2016-17 | Rs.1,64,226/-
TP/3970/2023 | Rajan/2021-22/5356 Rajan/AM/2022-23 dated
dated 18.10.2021 10.03.2023

Referred to as Impugned

Order -1
02 | GAPPL/COM/S | GST-06/ 04-1800/ GST-06/D-VI/O&A /800/ 2016-17 | Rs.1,64,226/-
| TP/3969/2023 | Rajan/2021-22/5587 Rajan/AM/2022-23 dated :
dated 18.10.2021 29.03.2023

Referred to as Impugned
Order -2

2.1 The facts of the case in brief are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
has shown substantial taxable income in their ITR. However, the appellant did not pay
service tax on such income nor did they file ST-3 Returns. Letters were issued to the
appellant seeking justification of non-payment of tax alongwith documentary evidence, if
any. The appellant did not respond hence the income declared in ITR was considered as
taxable value to ascertain their tax liability. Details of the income is furnished below;

Table-B
EY. -Value as perITR Service | Service Tax liability
tax rate
2016-17 10,94,840/- 15% 1,64,226/-

2.2 Based on the above facts two SCNs were issued to the appellant. The first SCN
bearing No.GST-06/04-1569/Rajan/2021-22/5356 dated 18.10.2021 (/isted at Sr.No.01)
proposed recovery of service tax amount of Rs. 1,64,226/- along with interest under
Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of late fees
under Section 70 and penalties under Section 77(1) & Section 78 of the Finance Act, 1994
were also proposed. The said SCN was adjudicated vide impugned order No.1 (GST-
06/D-VI/O&A/692/Rajan/AMy/2022-23 dated 10.03.2023) wherein the demand of Rs.
1,64,226/- was confirmed alongwith interest. Late fees of Rs.40,000/- was imposed
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Section 70; Penalty of Rs.2,000/- under Section 77(1) and penalty of Rs. 1,64,226/- under
Section 78 was also imposed.

2.3 The second SCN bearing No.GST-06/04-1800/Rajan/2021-22/5356 dated
18.10.2021 (listed at Sr.No.02) proposed recovery of service tax amount of Rs. 1,64,226/-
along with interest under Section 73(1) and Section 75 of the Finance Act, 1994,
respectively. Imposition of late fees under Section 70 and penalties under Section 77(1) &
Section 78 of the Finance Act, 1994 were also proposed. The said SCN was adjudicated
vide impugned order No.2 (GST-06/D-Vi/O&A/800/Rajan/AM/2022-23 dated
29.03.2023) wherein the demand of Rs. 1,64,226/- was confirmed alongwith interest. Late
fees of Rs.40,000/- was imposed under Section 70; Penalty of Rs.2,000/- under Section 77(1)
and penalty of Rs. 1,64,226/- under Section 78 was also imposed.

3. Being aggrieved with the impugned orders passed by the adjudicating authority,
the appellant have preferred the present appeals, on the grounds elaborated below;

> The appellant is engaged in providing educational services and is a Hindu
Undivided Family managing school for students in Pre-Primary and Primary grade.
The appellant runs an educational institution providing primary & pre-primary
schooling. The appellant receives school fees from the students. Thus, the service
provided by appellant has been exempted as per the Sr. No. 9 of the Notification
No. 25/2012-Service Tax dated 20.06.2012. Therefore, the appellant is not liable to
obtain Service Tax registration under Section 69 of the Finance Act, 1994 and not
required to file Service Tax return as prescribed under Section 70 of the Finance
Act, 1994.

» The appellant failed to submit the required details/documents or offer any
explanation/clarification regarding income earned as the notice issued was
delivered at the old address of the appellant i.e. 19/ Sujal Bunglows, Nr. Mann Party
Plot, /Opp. Pakwan Rest Road Bodakdev- 380054.

> The same Assistant Commissioner has issued two show cause notice on the same
date i.e. on 18.10.2021 for the same financial years and on the same grounds. There
is no difference in the Show Cause Notice with respect imposition of demand &
drafting of the notice. Every word and content of the said notices were same
imposing demand for the same period and on the same grounds. Further, the two
Order issued against the said notices are also duplicate whereby all the contents
are same word-by-word. This fact only proves that the Orders issued by the Ld.
Officer has been issued in bulk without giving any consideration.

> Copy of Sales register indicating the income received from school fees, Copy of
Balance Sheet & Profit & Loss for the F.Y 2016-17, school fees receipt & School
broacher are produced as evidence. As the appellant is not liable to take
registration under Service Tax and not liable to pay Service Tax on the services
which are exempted vide Mega Notification No. 25/2012-5T, the demand imposed
in the Orders issued should be set aside.

> The aggregate value of taxable services rendered does not exc{e%:'g{?ﬂ@ ’lakhs in
the preceeding financial year. As the turnover after avalllng*e{mpﬂonﬁuguder

. Q=P
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Notification no.25/2012-ST and Notification no.33/2012-ST was Rs.94,840/—, the
appellant has taken benefit of Notification No. 33/2012 Service tax.

Income Tax department cannot state that the amount shown in Income Tax Return
is taxable under Service Tax Law and hence, basis of data submitted to Income Tax
department can be used for Income Tax Assessment and not for Service Tax
Assessment. Such taxability needs to be proved by the Ld. Assistant Commissioner
and  such  taxability,  valuation etc. is required to  be
discussed in detail in the show cause notice and order-in-original. Such data
provided by Income Tax department can be starting point of investigation under
Service Tax Law; such data cannot be considered as final data and straight away
service tax cannot be demanded unless such income is proved to be taxable income
under Service Tax Law. Reliance is placed on

o Income Tax Returns. [In JI Jesudasan vs. CCE 2015 (38) S.T.R 1099
(Tri.Chennai); :

o Alpha Management Consultant P. Ltd vs. CST 2006 (6) STR 181 (Tri.Bang);
Tempest

o Advertising (P) Ltd. v. CCE 2007 (5) STR 312 (Tri.-Bang.);

o Turret Industrial Security vs. CCE 2008 (9) S.T.R. 564 (Tri- Kolkata).

Extended Period of limitation cannot be invoked in the absence of fulfilment of the
conditions under sub-section (1) to Section 73. The figures reflected in Income Tax
Returns and Form 26AS are already available with the department at the time of
filing during relevant year itself. Therefore, the said information has never been
suppressed by the concerned taxpayer from the department.

The appellant has also not indulged in any fraud or collusion or willful misstatement
as the given figures reported in ITR on the basis of which SCN has been issued and
the said information is available for department's perusal right from the year in
question.

InF.Y. 2014-15 to F.Y. 2016-17, Appellant has engaged in providing healthcare
services. The healthcare service was exempt from service tax, so Appellant did not
file the ST-3. Thus, there has been no suppression of fact to departmental officers.

It is a settled principle of law that in cases where the original demand is not
sustainable, interest cannot be levied. In view of the aforesaid submissions, it is
clear that the demand itself is not sustainable and hence, the question of imposing
interest does not arise. Hence, the demand of interest by the impugned Order is
liable to be dropped. '

As regards penalty u/s 77(1) and 77(2) it is submitted that when no tax is payable,
the question of penalty does not arise. All the submissions made above would also
apply to penalty under Section 77. According to Section 80, no penalty under
Section 76, 77 or 78 can be imposed if the appellant proves that there was a
reasonable cause for default or failure under these sections. Section 80 provides
notwithstanding anything contained in sections 76, 77, 78 or 79; no penalty shall
be imposable on appellant for any failure referred to in the said provisions if
appellant proves that there was reasonable cause for said failure.

As Regards Penalty u/s 78, it is submitted that penalty u/s. 78 cannot be levied
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can be levied only if there is a fraud; collusion; willful misstatement; suppression of
facts or contravention of any provisions with intend to evade payment of service
tax and it can be imposed by invoking larger period or extended period for issue
of show-cause notice. There is no finding in impugned OIO which can allege that
appellant has intended to evade payment of tax. In the absence of any finding of

"intent to evade" demand cannot be sustained. Reliance is placed on the following
decisions: '

(i) Continental Foundation v. CCE {2007 {216) E.L. T. 177 {S.C}1

(ii) CCE v. Pioneer Scientific Glass Works [2006 (197) E.L.T. 308 {S.C.}}
iii) Pahwa Chemicals Pvt. Ltd. v. CCE [2005 (189) E.L. T. 257 {S.C.}]

(iv) Anand Nishikawa Co Ltd. v. CCE [2005 (188) E.L. T. 149]

4, Personal hearing in the matter was held on 08.03.2024. Ms. Labdhi Shah, Chartered
Accountant, appeared on behalf of the appellant. She informed that the client is engaged
in primary education so service tax is not liable on them.

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum and as well as
the submissions made at the time of personal hearing. The issue to be decided in the
present case is as to whether; the service tax demands of Rs.1,64,226/- and Rs.1,64,226/-
alongwith interest and penalties, confirmed vide two different impugned orders passed
by the adjudicating authority, in the facts and circumstances of the case, is legal and
proper or otherwise? The demand pertains to the period F.Y. 2016-17.

5.1  From the facts of the case it is observed that both the SCNs were issued on same
date i.e. on 18.10.2021. They covered same issue and same F.Y. 2016-17. Further, in both
the SCNs, the amount of service tax involved is same i.e Rs.1,64,226/- and the demand has
been arrived based on same income of Rs.10,94,840/-. The first SCN was adjudicated vide
impugned order no.1 whereas the second SCN was adjudicated vide impugner order no.2
and by the same adjudicating authority. When one SCN has been issued, then for the
same period and on same issue another SCN cannot be issued. It is settled principle that
there cannot be two demands for same period on same issues. Hon'ble High Court of
Calcutta in the matter of Simplex Infrastructures Lid. Versus Commissioner of Service
Tax, Kolkata-2016 (4) TMI 548 —while following the ratio in Avery India Ltd. V/s UOI -
(2011) (268 ELT 64) read with Hon'ble Supreme Court in the case of Dankan Industries Ltd.
V/s CCE, New Delhi (2006) (201 ELT 517) held that; two show cause notices could not have
been issued in relation to the same period. This is not permissible in law as held by the
Hon'ble Calcutta High Court in Avery India Ltd. Vs. Union of India. In light of above judicial
pronouncements, I find that the demand raised vide the second SCN shall not sustain
legally as one cannot be allowed to re-agitate a matter afresh for which already a notice
exist. Accordingly, I find that the impugned O-1-O No.GST-06/D-VI/O&A/800/Rajan/AM/
2022-2023 dated 29.03.2023, adjudicating the second SCN shall be unlawful when the
earlier SCN for same period exist. Hence, I set-aside the impugned O-I-O No.GST-06/D-
VI/O&A/800/Rajan/AM/2022-2023 dated 29.03.2023, being non-maintainable.

5.2 Coming to the demand raised under first SCN and adjudicated v1de—®,I®~NQ\GST-
06/D-VI/O&A/692/Rajan/AM/2022-2023 dated 10.03.2023, it is obse; d»hthatihere“ntlre
demand has been raised based on third party data. It is alleged t "a;c he‘appellj]gti‘as
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declared an income of Rs.10,94,840/- in ITR and on which no tax was paid. Hence, service
tax demand of Rs.1,64,226/- was made. The appellant however has contended that they
were in the business of providing primary and pre-primary schooling and the above
income pertains to school fees received from the students. They claim that the said income
is exempted vide Entry No. 9(a) of Notification No.25/2012-ST dated 20.06.2012, hence no
tax is required to be paid on said income.

5.3 Itis observed that in terms of serial no. 9(a) of the Notification No. 25/2012-ST
dated 20.6.2012, amended vide Notification No.10/2017 dated 08.03.2017 following
services are exempted;

9. Services provided

(a) by an educational institution fo its students, faculty and staff;

(b) to an educational institution, by way of.-
(Dtransportation of students, faculty and staff’
(ij)catering, including any mid-day meals scheme sponsored by the Government;
(iif)security or cleaning or house-keeping services performed in such educational institution;
(iv) services relating fto admission to, or conduct of examination by,such institution;

“Provided that nothing contained in clause (b) of this entry shall apply to an educational institution
other than an institution providing services by way of pre-school education and education up to
higher secondary school or equivalent;”” Inserted vide notification 10/2017-service Tax.

5.4 The terms ‘educational institution’ is defined in clause (o0a) of Notification
No.25/2012-ST (inserted vide Notification No. 09/2016-ST as;

“(oa) "educational institution” means an institution providing services by way of:
() pre-school education and education up to higher secondary school or
equivalent;
(i) education as a part of a curriculum for obtaining a qualification recognised by
any law for the time being in force;
(i)  education as a part of an approved vocational education course;

5.5 On going the ITR, Balance Sheet and Brochure submitted by the appellant, it is
observed that the appellant is running a Primary School named ‘Mother’s Pet-Charvi
English School’ wherein they are imparting education to primary school children. In the
P&L Account they have shown the income of Rs.10,94,840/- as School Fess Received and
the same amount is also reflected in the Balance Sheet ledgers of the ‘School Fess
Received'. Further, they also produced receipts as proof to show various amounts received
as school fess. Based on above documents, I find that the entire disputed income received
by the appellant during F.Y. 2016-17 is from the school fees. In terms of Entry No. 9(a) of
the above notification, the services provided by an educational institution to its students
is not a taxable service. I find that'the appellant is squarely covered under the scope of
definition of educational institution as they were providing education to their students. I,
therefore, find that the income of Rs.10,94,840/- earned from school fees is not taxable
and consequently, the service tax demand of Rs. 1,64,226/- shall also not sustain legally.

6. When the demand is not sustainable, the recovery of interest, imposition of late

, , .
fees and penalties also does not arise. ozﬁ»c”,ﬁff%
G,

S




F.No. GAPPL/COM/STP/3969/2023
F.No. GAPPL/COM/STP/3970/2023

7. In view of the above discussion and findings, I pass following order;

a) The OIO No. GST-06/D-VI/O&A/692/Rajan/AM/2022-2023 dated 10.03.2023 is set-
aside on merits;

b) The OIO No. GST-06/D-VI/O&A/800/Rajan/AM/2022-2023 dated 29.03.2023 is set-
aside being non-maintainable.

‘8. 3rUielepdl ERT Gof 1 T8 3TUTS T fiUeRT SURIeRT adich & TohaT SiTalr &
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D

To,

M/s. Rajan Babubhai Mehtsa, - Appeliant
Bunglow No.3, Lane 7,

Sterling Garden City, Phase-1,

Green Woods, Near Vaishnodevi Circle,

Off S. P. Ring Road, Opp. K. D. Hospital,

Ahmedabad -380060

The Assistant Commissioner, - Respondent
Central GST, Division-V],
Ahmedabad North

Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Ahmedabad North.
3. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for uploading OIA on
website.

4 Guard file.






